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MEMBER:
All right, good afternoon.
We are on the record.

This is a review of the reasons for detention of Shawn Dwight Cole.

Is that you sir?
PERSON CONCERNED:
Yes ma’am.

MEMBER:
Thank you.
Today is Monday November 19; the hearing is taking place at the Toronto East Detention Centre.
My name is Karina Henrique.  I am a Member of the Immigration Division.  I am presiding over your hearing.
In the room with me today I have got Mr. Klauss who is counsel for the Minister of Public Safety.
And I have got Mr. Lewin who is your counsel.

Now I am sure you know why we are here.  You had a couple of these hearings thus far.  I know you have been detained by the Canada Border Services Agency since September 11.  Your last hearing was held on October 22.

You are being detained on a finding that has been made by my colleagues that you are a person that would unlikely appear for removal from Canada.

So we are once again to review your case.  The Minister will go first.  He will provide with any updates.  Your counsel will then make submissions on your behalf.

And once I have heard from both counsels I will make a decision as to whether or not your detention should continue.

Do you understand?

PERSON CONCERNED:
Yes ma’am.

MEMBER:
Thank you.

Mr. Klauss.

MINISTER’S COUNSEL:
Thank you Madam Member.
There have been no substantive changes in circumstances of this case.  The issuance of a travel document remains the sole impediment to removal.

Now to date the --- I spoke to removal’s officer this morning and she still did not have a chance to submit the travel document application as they are trying to determine reception in Jamaica.
Submitting an application without reception is really to (inaudible) appointments but they are hoping that Mr. Cole will provide reception if not to try and secure the services of a shelter in Jamaica.  Either way this application should be submitted in short order, so that the process can move forward.

Now the Minister would like to highlight that in the past Mr. Cole has refused to sign his emergency travel document application.  This was as recently as August of 2012 at which time he also stated that he would not go back to Jamaica under any circumstances.
It is only recently that he just started to cooperate by signing the travel document application.  However, (inaudible) delays in the Minister’s views should be attributed to Mr. Cole.

Today the Minister will be seeking Mr. Cole’s continued detention on the ground that he does pose a significant flight risk.

The Minister is relying on previous submissions made but (inaudible) highlight a few points.  For one Mr. Cole has violated a previous $5000 bond from his mother.  So he clearly had no qualms of having his mother lose money.
So the Minister does not really see how any subsequent bonds people will be able to exert positive influence on him.

Also he has a lengthy criminal history that goes back in a number of years with numerous convictions including (inaudible) Minister’s count 13 failures to comply convictions.
This again does not give the Minister confidence in Mr. Cole’s reliability and ability to follow any conditions were he to be released.
The --- as well Mr. Cole has been a long-term resident of Canada, he has been here since 1993.  He has spent a large part of his life here.  He has strong ties here.
So again (inaudible) would not --- with strong ties here again the Minister is not confident that he would appear for removal.
In the past he has also failed to appear for a pre-removal interview.
And as the Minister outlined earlier there have in the past --- there has been in the past no cooperation when it came to filling out a travel document application.
The Minister would submit that release on his own recognizance is not appropriate.
Thank you.

MEMBER:
Thank you.
Mr. Lewin.
COUNSEL:
Madam Member I want to try to honestly (inaudible) to release this gentleman.
MEMBER:
Okay.
COUNSEL:
My friend has indicated that there was a lack of cooperation by Mr. Cole at some point in getting a travel document.  I believe that was resolved.
He (inaudible) said he wanted a counsel.  He was urged to do that, that was done in (inaudible) whenever he called me in August or September.  That was done.  It was done.
The Consulate everything is set.  Today I sit inside here and listen to my friend indicate that Canada Border Services Agency has not approached the Jamaican Consulate which I can tell you.  They have no (inaudible).

I have had difficulties with individuals (inaudible) individuals who have lost their close family member and for some reason did not renew a passport renew not applying for a new one…
MEMBER:
Hmm, hmm.
COUNSEL:
…renewing and that (inaudible) went and it still went and it still went and that document has not been issued as yet.
There are difficulties with the Jamaican government.  My friend do not know it, I do.
MEMBER:
No, he knows (inaudible).
COUNSEL:
With a change of government I do not know…
MEMBER:
Okay.
COUNSEL:
…what is going on.
MEMBER:
All right.
COUNSEL:
This gentleman has been sitting here.  I understand he made statements before.  What induced those statements I do not know that he would never go back and so forth.  That has been resolved.
He comes to a point he has got to go back.  He has had difficulties and I feel bad for him but I do not condone nothing of his past.
However, it is the statements we do not have control over and unfortunately I do not have any documentation to verify that.
I believe my friend had (inaudible) at some point that was sent from (inaudible) on the file at Greater Toronto Enforcement Centre.  However, that is neither here nor there.
I am offering an alternative to his detention.

MEMBER:
Okay.
COUNSEL:
He is (inaudible) farm work.
I learned from his sister that they thought they are all citizens.  There were breakdown in his home and as a result he was never included on that application.
It is unfortunate at a stroke of a pen this gentleman (inaudible) about his life and he (inaudible).
I am asking you respectfully to consider releasing him.

MEMBER:
Okay.
COUNSEL:
The terms I am asking for I (inaudible) me to speak to his mother and (inaudible) I only can say I understand.  She is a closest (inaudible) to him.
I understand that a $5000 combination bond was violated by him and that was meaningful but we make human errors.
A friend has come forward and (inaudible) if I may ask may (inaudible)…
MEMBER:
Hmm, hmm.

COUNSEL:
…Rudolph Rashad (ph).
MEMBER:
Spell…
COUNSEL:
(inaudible).
MEMBER:
Spell Rashad (ph) for me.
COUNSEL:
Okay.
R-A-S-H-A-D.  Ali is the last name.

He is a Canadian citizen.

MEMBER:
So I am sorry Rudolph Rashad Ali, is that the name?
COUNSEL:
Yeah, he wrote it, I did not.
MEMBER:
Rudolph Rashad Ali.  Okay.
He is his friend?

COUNSEL:
Yes, friend since childhood.
We spoke to him, he knew he had difficulties with I believe seizure or some (inaudible) I do not know (inaudible) I do not indulge in listening (inaudible) things some time.

He has been in touch with him and he is prepared to offer it is like of a life savings.  He is employed as a caretaker with the Toronto District School Board.
His salary is (inaudible) it is not a big money but it is a nice post and is prestigious from speaking to him.  He makes only $26,000 a year.
He is offering his life savings $10,000…
MEMBER:
(inaudible).
COUNSEL:
…in cash because he (inaudible) he emphasized that he believes he can control him.  He is aware that he (inaudible) take him to immigration.
His mother and everybody knows of implications and efforts are being made to try to secure somewhere hotel something for him to get (inaudible) back in Jamaica.
MEMBER:
Okay.
So I am going to need a little bit more information.

COUNSEL:
(inaudible).
MEMBER:
How often did they see one another?  What does he know about his situation?
COUNSEL:
Well he --- they (inaudible).  He did not even understand what is going on until (inaudible) come down.
He knows now he is facing removal.  He has got to go.  There is no appeal.  There is no nothing.  He knows he has to go.
And he knew some of his problems when he could not show up for court, he could (inaudible)…
MEMBER:
All right, you are getting off topic.

How often would they see one another?

COUNSEL:
On a weekly basis.  He saw him prior to this arrest and he speaks to him all the while and used to (inaudible).
MEMBER:
Has he visited him in jail?
PERSON CONCERNED:
Yes ma’am.
MEMBER:
He has visited you here?
PERSON CONCERNED:
(inaudible).
MEMBER:
How many times has he come to see you?
PERSON CONCERNED:
Twice (inaudible).
MEMBER:
Is he here Mr. Lewin?
COUNSEL:
No.  I told him that (inaudible) does not allow anybody here.
MEMBER:
All right.
So how is --- how am I gone to --- how am I talk to him if I want to talk to him?

COUNSEL:
Okay, that is your call.  I can arrange…
MEMBER:
(inaudible).
COUNSEL:
…bring him to your office.
MEMBER:
Well the hearing is today.
COUNSEL:
I understand that.
MEMBER:
So where do we go from here?
COUNSEL:
(inaudible).
MEMBER:
Why did not you tell him to come and wait outside?
COUNSEL:
We --- I know (inaudible) because his mother came here several times, his sisters came here several times, that a friend came in, nobody (inaudible).  At one point, (inaudible) came and it was late.
MEMBER:
Okay.
COUNSEL:
(inaudible) I stand responsible for that.
MEMBER:
All right.
Anything else?

COUNSEL:
No.  I even spoke to him this morning.  He asked me if I (inaudible) or that kind of thing but he is aware of (inaudible) security clearance.  He said (inaudible).
MEMBER:
That is not what I wanted to talk to him about.
DECISION
MEMBER:
All right, Mr. Lewin this is what I am going to do.

COUNSEL:
Okay.

MEMBER:
I have no choice but to order your client’s continued detention today.

COUNSEL:
(inaudible) yeah.

MEMBER:
I am not going to make an assessment of the bondsperson.

COUNSEL:
Hmm, hmm.

MEMBER:
So you would be able to present him next time around but you have to make sure that he is here because if it is not myself but a colleague of mine or even the Minister may wish to speak to him…
COUNSEL:
Okay.

MEMBER:
…so he has to be here.
So I am not going to reject him, I am not going to accept him because I just need more information and that information can only come from be intervening him and so…

COUNSEL:
Could I suggest something if I could exercise the option of requesting an earlier review…

MEMBER:
Yeah absolutely.

COUNSEL:
…at the time when this gentleman would be available?

MEMBER:
Absolutely.

Yeah just send in a letter to the Immigration Division and provide the dates that you are available or that he is available and if it is granted by all means.

COUNSEL:
Okay.

MEMBER:
(inaudible) and we will do that.
COUNSEL:
Do you understand what is going on here sir?

PERSON CONCERNED:
Yes sir.

MEMBER:
All right.

So in the meantime Mr. Cole you will remain at this facility.

Your next detention review hearing will take place on December 17 but your counsel has indicated that he has --- he will request an earlier date.
The problem with these things is that bonds people are required to be here because a situation may arise where I may wish to speak to them or the Minister may wish to speak to them and if the person is not here that does not really help me all that much.  Okay.
PERSON CONCERNED:
Yes ma’am.

MEMBER:
I mean it looks great yeah he is a friend of yours offering a lot of money but I need to know more information from him about you.  Okay.

COUNSEL:
(inaudible).

MEMBER:
I need to know what it is exactly that he knows, how are you --- how close are you --- how close friends are you, okay…

PERSON CONCERNED:
Yes ma’am.

MEMBER:
…where that money is coming from, I need to know all that stuff.

COUNSEL:
Okay.

MEMBER:
All right.
PERSON CONCERNED:
Yeah.

MEMBER:
So we will see you on December 17 but probably sooner than that because your counsel will ask for an earlier date, okay, but up until then previous reasons still apply and you are being detained on the sole ground of appearance.  Okay.
PERSON CONCERNED:
(inaudible).
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